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CFLI
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FNJ
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JuRI
FPTP
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Communist Party of Nepal. Different factions exist,
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People’s Socialist Party (PSP)

Law and Policy Forum for Social Justice
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Samajbadi Party

MP Member of Parliament
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PR Proportional Representation
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Introduction

Namaste!

Since 2008 and the transition to a federal republic, Nepal has come a
long way, but there is more to be done in pursuit of a vibrant and stable
electoral democracy.

In the 2022 Freedom of the World Index, Nepal is classified as partly
free, lauded for holding credible and regular competitive elections, but
hounded by endemic corruption in politics, government and the judicial
system.

The upcoming 2022 general elections, only the second since the 2015
Constitution was promulgated, will be a test of the country’s commitment
to strengthening and upholding electoral democracy.

ANFREL, as a regional organization working to promote and advance
democracy, wants to contribute to the strengthening of electoral process-
es in Nepal. It will send an international election observation mission
to the 2022 general elections, and already deployed three international
experts to produce the pre-election assessment you are reading. Our ex-
perts spent two weeks in Nepal, talking with dozens of different election
stakeholders, including Election Commission and other public officials,
political parties, civil society organizations, media, academics, etc.

This report aims to deliver a presentation of the pre-election environment
and challenges in Nepal ahead of the 2022 general elections, together
with recommendations based on regional standards and best practices
for elections. We hope that this resource may be useful to enhance de-
mocracy in Nepal.



I wish to thank the Election Commission of Nepal and its chairperson
Hon. Dinesh Kumar Thapaliya for granting accreditation for ANFREL
to observe the general elections, and The Asia Foundation for their kind
partnership making this pre-election assessment possible.

I also want to thank our member organizations in Nepal, NEOC and
GEOC, for their continued support and look forward to our continued
work together. Both groups will observe the upcoming elections inde-
pendently from our own efforts, and I wish them luck.

This pre-election assessment report will be released on 28 September
2022 in Kathmandu, at a dialogue between civil society organizations
and the Election Commission of Nepal hosted by ANFREL.

Hoping for successful, peaceful and inclusive elections, I thank you for
your interest.

Chandanie Watawala
ANFREL Executive Director



Chapter 1 | Political Landscape

Nepal abolished its monarchy system in 2008 and has since gone through
a tumultuous transition to democracy. The Constitution of Nepal adopt-
ed in 2015 after several difficult years of power tussle among the politi-
cal parties, aims for the country to “fulfill the aspirations for sustainable
peace, good governance, development and prosperity through the feder-
al, democratic, republican system of governance.”

There are 116 registered political parties in Nepal. For the upcoming elec-
tions of the House of Representatives and provincial assemblies on 20
November 2022, ANFREL was informed that 84 political parties have
registered with the Election Commission of Nepal (ECN) to compete in
the elections.

The first general elections after the adoption of the Constitution were
held in 2017. The Left Alliance comprised of the Communist Party of Ne-
pal (Unified Marxist-Leninist)* and the Communist Party of Nepal (Mao-
ist Center) won a landslide victory with a total of 174 seats out of 265
seats in the House of Representatives. Two Madhesh-based parties, the
Rastriya Janata Party (National People’s Party) and Sanghiya Samajbadi
Forum? (Federal Socialist Forum) held 17 and 16 seats respectively, while
the Nepali Congress won 63 seats and became the main opposition party
in the House.

In the seven provinces, the Left Alliance also formed provincial govern-
ments except in Province No. 2 (now Madhesh province), where the two
Madhesh-based parties formed a coalition government.

1 Hereafter abbreviated as CPN (UML).

2 In May 2019, the Federal Socialist Forum merged with the Naya Shakti Party to form the Samajbadi Party, which
itself merged with the Rastriya Janata Party in April 2020 to become the Janata Samajbadi Party (People’s
Socialist Party).
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However, political dynamics among political parties have changed sig-
nificantly in the last four years. The government of the Left Alliance, led
by Prime Minister KP Oli, collapsed in May 2021 following a power strug-
gle and fallout between KP Oli, leader of the CPN (UML), and Pushpa
Kamal Dahal (also known as “Prachanda”), leader of the CPN (Maoist
Center). KP Oli attempted to dissolve the House of Representatives twice
in December 2020 and May 2021, both times ruled by the Supreme Court
as unconstitutional, and the House of Representatives was reinstated.
In the second ruling, the Supreme Court ordered for Opposition Lead-
er, Sher Bahadur Deuba of Nepali Congress to be appointed as the new
Prime Minister.

Sher Bahadur Deuba was sworn in as prime minister on 13 July 2021 and
won votes of confidence in the House of Representatives. A new coalition
government was formed by the Nepali Congress, the CPN (Maoist Cen-
ter), the CPN (Unified Socialist), and the People’s Socialist Party, with
support from the Loktantrik Samajbadi Party, Rastriya Janamorcha, and
the People’s Progressive Party. The CPN (UML) in turn became the big-
gest opposition party in the House of Representatives.

The ordinance and political party splits

Once coming into power, the Deuba government introduced an ordi-
nance related to the Political Party Act that allows a split in a political
party with the support of 20% of the central committee or parliamentary
party members instead of the original 40% requirement. The move was
widely criticized as politically motivated by the ruling coalition to split
the CPN (UML).

As aresult of this ordinance, senior leader of CPN (UML), Madhav Kumar
Nepal, left the party and formed the Communist Party of Nepal (Unified
Socialist) on 18 August 2021 and supported the government of Deuba.
The People’s Socialist Party also split as its leader, Mahanta Thakur, left
the party and formed the Loktantrik Samajwadi Party. Since the ordi-
nance came into force, six new national parties have emerged in Nepal’s
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political arenas.

There is no doubt that the ordinance has contributed to more parties
splitting and the emergence of new political parties. With the general
elections around the corner, there may be more splits after the elections.
This raises concerns that more political instability and crisis may be in-
duced by the ordinance and threaten the fragile multi-party democracy
in Nepal.

Unfair playing field without dissolution of the legislature

The government of Deuba announced on 4 August 2022 that the next
general elections will be held on 20 November 2022, leaving about three
months for preparations. However, the announcement did not come with
a dissolution of the House of Representatives and the seven provincial
assemblies.

A leading civil society leader criticized the announcement of the elec-
tion date without the dissolution of the House of Representatives and
the provincial assemblies as unusual as it has been the practice in many
countries as well as in Nepal in the past for the government to announce
election date together with the dissolution of the legislature. He raised
concerns that this has given an unfair advantage to the ruling coalition as
the incumbent government and undermines the principle of level playing
field for all political parties and candidates in elections. He cited cases of
massive transfers of security officials and district administrators before
the elections and the launching of new projects at local levels as exam-
ples of such abuse of power and state resources. ANFREL was unable to
corroborate some of these claims, but it appears that there were indeed
transfers of security officials*.

3 Arun Budhathoki, “Party Politicking Backfires on Nepal’'s PM Deuba” in The Diplomat, 17 September 2021, https://
thediplomat.com/2021/09/party-politicking-backfires-on-nepals-pm-deuba/

4 Tika R Pradhan, “Police transfers after announcing election date raise concerns” in The Kathmandu Post, 8 August

2022, https://kathmandupost.com/national/2022/08/08/police-transfers-after-announcing-election-date-raise-con-
cerns

10
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In the absence of legal provisions defining Parliament’s end of term, the
government of Nepal should introduce a law or cabinet manual, as is the
case in the United Kingdom and Australia, to define when the incumbent
government becomes a caretaker government and how the caretaker gov-
ernment should be restrained from making new laws, new policies, new
projects or approve a new budget that may lead to an unfair advantage
for the ruling parties at the expense of the opposition parties.

Controversies surrounding the term of Parliament

More controversially, the government of Deuba attempted to push
through a bill in September, just two months before the general elec-
tions, to extend the term of the current House of Representatives until
five years after the first sitting of the House in March 2018. While the
Constitution does stipulate that the term of the House of Representatives
is five years, it however does not define the beginning date of its term.

The Communist Party of Nepal (Unified Marxist-Leninist) protested
against the bill and said that the term of the House of Representatives
and provincial assemblies should be ended after announcing the date of
elections and that the attempt of the government was putting democracy
at risks.

The ECN opposed the bill and deemed it inappropriate for the term of
other members of the House of Representatives who may contest for the
post of Speaker and Deputy Speaker to continue beyond the nomination
when the term of the Speaker and Deputy Speaker will end on the nom-
ination day. It also stated that this would have created a hurdle for the
Commission to implement the Electoral Code of Conduct®.

5  The Annapurna Express, “UML objects to government plan to extend House term”, 6 September 2022, https://
theannapurnaexpress.com/news/uml-objects-to-government-plan-to-extend-house-term-30387

6  The Kathmandu Post, “Election Commission opposes plan to extend House term”, 6 September 2022, https:/
kathmandupost.com/politics/2022/09/06/election-commission-opposes-plan-to-extend-house-term

11
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A constitutional expert interviewed, citing the common practice in many
Commonwealth countries, opined that the House of Representatives
should be dissolved once the election date is announced. He said the
Constitution should be amended to define the starting date of the House
of Representatives.

Following widespread criticism, the government of Deuba withdrew the
controversial bill on 6 September 2022.

The emergence of coalition politics

The second local elections since the adoption of the 2015 constitution
were held on 13 May 2022 in six metropolitan cities, 11 sub-metropolitan
cities, 276 municipalities and 460 rural municipalities. The five ruling
parties entered the local elections as a coalition and won two-thirds of the
seats in local bodies nationwide’.

It is widely expected that the ruling coalition of five political parties will
continue to run in the coming general elections as a coalition after the
formula was proven to be successful in the recent local elections, al-
though the parties were still negotiating the distribution of seats at the
time of writing.

Some stakeholders interviewed expressed that this new phenomenon of
political coalitions may be crowding out the opposition, especially in ru-
ral areas, which may not be healthy for the growth of democracy. There
were also others who expressed concerns that the intense competition
between the ruling coalition and the opposition parties may further po-
larize the already deeply divided society along party lines.

According to the National Human Rights Commission, electoral violence
flared up in different parts of the country during the local elections due

7 ANl “Nepal: Ruling alliance wins two-thirds seats in local bodies as counting about to end” in The Print, 21 May
2022, https://theprint.in/world/nepal-ruling-alliance-wins-two-thirds-seats-in-local-bodies-as-counting-about-to-
end/965056/

12
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to clashes between supporters of different parties. Voting in 79 polling
centers was suspended. An election rerun was held for Budhiganga rural
municipality in Bajura.

A civil society leader said the coming general elections are unique as
political parties of different ideologies will be working together to share
seats as in the case of the ruling coalition. It remains to be seen if the po-
litical parties in the coalition will be able to reach an agreement on seat
allocation, how they are going to deal with the vast differences in ideol-
ogies and policies in their respective manifestos, and if the coalition will
remain intact going into the elections.

Independent candidates on the rise

Independent candidates made major inroads in the local elections held
in May 2022. They won mayoral races in the main cities — Kathmandu,
Dharan, Janakpur, and Dhangadi. The most notable example is Balendra
Shah, 32, a rapper who won the mayoral election in Kathmandu as an
independent candidate.

The trend represents a growing popular sentiment, especially among
educated and urban voters, against the political establishment on both
sides of the political divide. Civil society organizations interviewed said
that many voters are frustrated that the major political parties continue
to prop up old and unperforming politicians as candidates.

One human rights organization also expressed public concern over the
growing illicit relationship between businessmen and political parties
where businessmen get tickets by making political donations. In the last
general elections in 2017, dozens of businessmen were fielded as candi-
dates by both the Left Alliance and Nepali Congress®. Several interview-
ees also criticized that this process allowed convicted criminals to enter
politics.

8  Sujan Dhungana, “Dozens of businessmen in election fray” in The Himalayan Times, 5 November 2017, https://
thehimalayantimes.com/nepal/dozens-businessmen-election-fray

13
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A civil society organization has documented that over 24 independent
candidates have declared their candidacy for the November general elec-
tions.

An independent candidate who ran in the last local elections said inde-
pendent candidates faced various unfair challenges, including getting
their election symbol late from the ECN, being unable to start their elec-
tion campaigns early in comparison with the national parties that already
have their permanent symbol to us, and that independent candidates
were asked to share five agents between themselves at counting centers
while parties enjoyed five vote-counting agents each despite being in the
same coalition.

The impeachment of the Chief Justice

Earlier this year, Chief Justice Cholendra Shumsher Rana faced a motion
of impeachment in the House of Representatives following allegations of
him removing the former prime minister and reinstating Parliament in
exchange for political jobs for relatives and other corrupt practices®.

The Chief Justice in turn accused the Deuba government of plotting to
replace him with a junior judge. There was also speculation that two rul-
ing parties, the Communist Party of Nepal (Unified Socialists) and the
Communist Party of Nepal - Maoist Centre, asked for the removal of the
Chief Justice in exchange for their support to endorse the USD500 mil-
lion-worth Millennium Challenge Corporation Nepal compact agreement
with the United States®.

The crisis deepened when the Chief Justice tried to return to his office on
18 September 2022 in view of the term of the House of Representatives,
under which the impeachment committee was, ending on 17 September
2022.

9  Bhadra Sharma, “Nepal’s Chief Justice Is Suspended, Deepening Political Chaos” in The New York Times, 13
February 2022, https://www.nytimes.com/2022/02/13/world/asia/nepal-chief-justice-suspended.html

10 Yubaraj Ghimire, “Chief Justice of Nepal faces impeachment motion” in The Indian Express, 14 February 2022,
https://indianexpress.com/article/world/chief-justice-of-nepal-faces-impeachment-motion-7772184/

14
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Legal experts are divided as to whether the impeachment process can
continue in the new House of Representatives. The issue may have a
far-reaching impact on the coming general elections, especially if there
are electoral disputes on the election results and the forming of the new
government.

The citizenship bill

Another constitutional crisis that divides the political parties is the
citizenship bill that will grant citizenship to two groups of people — a
key agenda item for Madhesh-based political parties. The first group is
children born to a Nepali mother but whose father is unknown, and the
second is Nepali who are citizens of foreign countries but conducting
businesses in Nepal. The ruling coalition endorsed the bill but the CPN
(UML) opposed it and said the bill goes against the national interest.

The bill was passed by a majority in the House of Representatives and
sent to the President of Nepal, Bidhya Devi Bhandari, for certification
twice on 1 August 2022 and 5 September 2022. The president returned
the bill to the House of Representatives for reconsideration the first time,
and refused to certify the second time on the justification that the bill
violated several provisions of the Constitution despite the expiry of the
stipulated period of 15 days for certification.

The bill, if passed, would grant citizenship to about half a million people
and make them voters in future elections. While they will not be able
to impact the 2022 general elections as voter registration has already
closed, stakeholders interviewed by ANFREL observed that misinforma-
tion on the issue has been widely circulated and both sides of the political
divide have capitalized on the highly charged issue to rally for support in
view of general elections around the corner.

15
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The legal framework for elections in Nepal is modern, stemming from the
First Constituent Assembly’s (2008-2012) establishment of a federal re-
public in lieu of a unitary kingdom. However, the new Constitution, com-
pleted by the Second Constituent Assembly (2014-2017), did not come
into being until 2015.

The 2015 Constitution, like the 2007 Interim Constitution before it, en-
shrines a commitment to democratic norms and values in its preamble,
including competitive multi-party governance, periodic elections, civil
liberties, and fundamental freedoms. The document also strives for pro-
portional inclusion in various areas of public life, to better represent the
vast diversity of Nepal in terms of ethnicity, caste, language, geography,
and level of development.

Representation quotas and inclusiveness

The Nepalese state today is organized around a federal government, sev-
en provincial governments, and local governments (villages, municipali-
ties, and 77 districts). The lowest chamber of the federal parliament is the
House of Representatives, which according to a hybrid electoral system is
composed of 165 members of Parliament (MPs) elected by first-past-the-
post (FPTP) and 110 by proportional representation (PR) in a bid to boost
traditionally underrepresented groups.

Indeed, political parties have to meet numerous quotas when submitting
their list of candidates for proportional representation, as mandated in
Article 60 of the 2017 House of Representatives Election Act. The table
below lists the current applicable quotas.

16
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Group Quota in federal elections

50% of each party’s PR candidates
Women (by group) + 33% of each party’s
FPTP candidates (new for 2022)

Dalit (the lowest groups in the Hindu

13.8% of each party’s PR candidates
caste system)

Adibasi Janajati (indigenous peoples) 28.7% of each party’s PR candidates

Khas Arya (the dominant Chhetri,
Brahman, Thakuri and Sannyasi 31.2% of each party’s PR candidates
castes)

Madhesi (people from the Southern
part of Nepal, called Madhesh or 15.3% of each party’s PR candidates
Terai)

Tharu (an indigenous group from

o , .
Terai) 6.6% of each party’s PR candidates

Muslims 4.4% of each party’s PR candidates

Quotas applicable for House of Representatives elections

The percentages above are from the population census conducted in
2011, and parties are therefore requested to match the country’s diversity
among their own candidates. In addition, parties are encouraged to in-
clude persons with disabilities (PWDs) and those from “backward areas”
(i.e. regions with a lower human development index score) among their
candidates, but without a quota in place.

For the 2022 general election, the Election Commission of Nepal (ECN)
has stated it will for the first time ever introduce a 33% quota of women
among FPTP candidates®. This is a welcome development to normalize
their participation in FPTP, as they have been mostly assigned by par-
ties to compete in proportional representation until now, and to increase
their representation in Parliament.

11 OnlineKhabar, “ Election Commission: Parties have to field women for at least 33% of the FPTP candidates”, 18
September 2022, https://english.onlinekhabar.com/election-commission-women-fptp.html

17
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Finally, 33% of each party’s elected MPs must also be women. This quota
differs from the rest as it applies to MPs and not just candidates. In case
a party does not meet this requirement, its male PR winners will be dis-
missed in favor of their female counterparts.

Similar quotas exist for the country’s seven provincial assemblies, as
shown below. Women must again comprise 50% of the candidates nom-
inated within each group.

Province and Candidate Quota Required
1 2 3 4 5 6 7
Dalit 10.06 | 17.29 | 584 | 17.44 | 1511 | 23.25 | 17.29
Adibasi Janajati | 46.79 | 6.61 | 53.17 | 42.37 | 19.58 | 13.63 | 3.61
Khas Arya 27.84 | 489 | 37.09 | 37.24 | 28.84 | 62.2 | 60.02

Group

Madhesi 7.57 | 54.36 | 1.57 0.52 | 1435 | 0.24 1.64
Tharu 4.15 5.27 1.66 1.17 | 15.18 0.5 17.21
Muslims 3.59 | 11.58 | 0.67 0.71 6.94 0.18 0.23

Quotas applicable for provincial assembly elections (1)
Source: IFES

Quotas for provincial assemblies go even further as they allocate the fol-
lowing percentages for 98 minority groups identified by the ECN and
persons from backward areas. Political parties must meet these quotas in
addition to the ones above.

Province and Candidate Quota Required
1 2 3 4 5 6 7
Minorities 1753 | 2517 | 7.77 | 6.02 | 847 147 | 237
Backward areas | 0.44 2.1 1.0 0.08 1.17 324 | 12.78

Group/Area

Quotas applicable for provincial assembly elections (2)
Source: IFES

Existing quotas under the current legal framework have greatly contrib-
uted to the inclusion of underrepresented groups in assemblies since
2017, although their significance remains undermined by several factors.

18
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First, it is common for political parties to concentrate ethnic diversity
among their female candidates, while men from dominant ethnic groups
fill the largest share of nominations. Secondly, the Khas Arya have histor-
ically dominated politics and society in Nepal, and their inclusion in the
quota system perpetuates their overrepresentation to the detriment of
minorities. Finally, political parties have yet to show any desire to adopt
voluntary commitments that would go beyond the diversity quotas man-
dated by law.

Women’s quotas are undermined by the challenges for women to raise
campaign funds', but they have also been affected by the recent dynamic
of parties to campaign and rule as coalitions. In local elections, political
parties fielding candidates for both mayor and vice-mayor must ensure
that at least one is a woman, but power-sharing arrangements have ren-
dered this rule largely ineffective in the May 2022 local elections.

The number of women elected was marginally higher in the 2022 local
elections than in 2017, as the table below illustrates. Although fewer of
them have acceded to the positions of vice-mayor and vice-chair of mu-
nicipal governments due to the arrangements among political parties
mentioned above, the number of female candidates for mayor and chair
increased’s, and more women also won their races.

Women elected as In 2017 In 2022
LIieEn Gl @7 71293 (2.39%) 13/293 (4.44%)
municipality mayors
_ Urban city or 276/293 (94.20%) 12/460 (2.61%)
municipality vice-mayors
Rural municipality vice- 454,460 (92 17%) 335/460 (72.83%)
chairs
Ward chairs 62/6,742 (0.92%) 696,743 (1.02%)

12 IFES, “The Cost of Representation: A Study of Women’s Representation and Political Finance in Nepal”, January
2020, https://www.ifes.org/sites/default/files/migrate/the_cost_of_representation_a_study_of womens_representa-
tion_and_political_finance_in_nepal.pdf

13 Anita Shrestha, “Why fewer women may be elected this time” in Nepali Times, 7 May 2022, https://www.nepali-
times.com/latest/why-fewer-women-may-be-elected-this-time/

19
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Women elected as In 2017 In 2022
“Open” ward members 264/13,484 (1.96%) 442/13,486 (3.28%)

Women ward members

(reserved seats) 6,742 6,742 (1 vacant)
Dalit women ward
members (reserved 6,567 (175 vacant) 6,620 (123 vacant)
seats)
Total 14,3527/35,041 14,466/35,097 (41.22%)

(40.96%)

Number of women elected in the 2017 and 2022 local elections.
Sources: Election Commission of Nepal, Nagarik News, The Kathmandu Post, Nepali
Times. (*minor discrepancy between the total announced by the Election Commission and
the breakdown reported by media)

Unequal constituencies

Meanwhile, the FPTP component of Nepal’s electoral system is affected
by malapportionment, meaning that constituencies comprise a varying
number of registered voters. While this is a feature that all first-past-the-
post systems exhibit to some degree, it negatively impacts the fairness of
the electoral process.

In Nepal, the ratio between the least and most populous constituencies
is 1:26, meaning that each of the 5,661 voters' in the district of Manang
carries 26 times more weight in the ballot box than one of the 152,559
voters in the district of Ramechhap. This is not an extreme case of malap-
portionment, as some countries in Asia do worse, such as the Philippines
(1:64) or Myanmar (1:280). Still, during the first parliamentary elections
held under the new system in 2017, 32 constituencies had at least 20%
fewer registered voters than the national average of 93,500, and 33 con-
stituencies had at least 20% more. Some examples are listed in the table
below.

14 Data from 2017. The number of registered voters per constituency for the 2022 parliamentary elections is not
known at the time of writing.

20
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5 most populous legislative 5 least populous legislative
districts districts

Ramechhap 1Pt Manang 5,881 voters
voters

Dolakha 147,923 Mustang 9,427 voters
voters

Bardiya 1 e Dolpa 18,989 voters
voters

Pyuthan 138,641 Humla 27,435 voters
voters

Kavrepalanchok 2 els 73 Eastern Rukum 27,928 voters
voters

The most and least populous legislative districts in 2017.
Sources: Election Commission of Nepal.

While we understand that the geography of Nepal and the relatively small
number of first-past-the-post seats (165) make it harder to produce con-
sistent electoral districts, the discrepancies nonetheless go against the
principle of equal suffrage.

The drawing of constituencies also seems to have been inconsistent.
For instance, the Constituency Delimitation Commission decided that
Kathmandu would have 10 parliamentary constituencies with just over
60,000 voters each on average while the national average is around
93,500, which leads to a significant overrepresentation of the capital in
Parliament. As the Constitution mandates that constituencies are drawn
with population numbers as the main basis, it would have been more
consistent for Kathmandu to have 6 or 7 MPs and allocate the remainder
to other areas.

Additionally, the redrawing of electoral constituencies can take place
once every 20 years only under the current Constitution. While it is a
good practice to have a schedule for nationwide redistricting in the law,
20 years is a rather long time, especially since a census that could be used
as the statistical basis by the Constituency Delimitation Commission is
conducted every ten years. The 2007 Interim Constitution also requires

21
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constituencies to be drawn on the basis of the latest census, meaning they
would be updated at least every ten years. In this regard, the 2015 Con-
stitution is a step back.

Campaign finance and Code of Conduct enforcement

Another area where the current legal framework on elections falls short
of international standards is campaign finance. The ECN is empowered
by the 2017 House of Representatives Elections Act and Provincial As-
semblies Elections Act to adopt and enforce directives on how much
candidates and political parties can spend for their campaigns and how.
The ECN has used this power to set a cap of NPR2.5 million (around
USD20,000) for FPTP candidates and NPR200,000 (around USD1,500)
for PR candidates to the House of Representatives.

This spending ceiling is widely described by political parties as unreal-
istic, as they deem the amount insufficient to conduct their campaigns.
Members of Parliament have been quick to disclose that they spend
much more than the prescribed amount and admit to filing false expen-
diture reports with the ECN'5, yet no action has ever been taken against
violators. In a word, there seems to be no scrutiny of campaign finance in
Nepal’s elections.

This lack of oversight is especially worrisome as spending increases each
election cycle and there are widespread reports of vote-buying. More
money also circulates in national elections rather than local; one rep-
resentative of a major political party interviewed by ANFREL estimated
that as much as NPR600 million (over USD4.5 million) could be spent
nationwide in the lead up to the November 2022 parliamentary elections.
As elections are getting more expensive and competitive, the playing field
further skews in favor of the parties that can spend the most.

15  See for instance The Kathmandu Post, “Congress leader Shashank Koirala asked to furnish clarification over his
Rs60 million remark”, 11 April 2022, https://tkpo.st/37DJMJh
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The ECN has been proposing some measures to reduce the amounts can-
didates will spend, for instance by limiting to 25 the number of people
who can accompany them during door-to-door campaigning'¢. The cam-
paign period for the November 2022 elections was also limited to just
15 days in a bid to reduce spending; however, this is a short window for
the campaign to take place in a country as difficult to cover as Nepal. The
shorter campaign period also does not help if candidates can campaign
and spend freely outside of it, as they already have as of mid-September,
over 60 days before the elections.

A campaign rally of the CPN(UML) party in Janakpur on 12 September.

The need for enforcement is not limited to campaign finance either, as
most stakeholders interviewed by ANFREL regretted a lack of enforce-
ment of the Code of Conduct across the board. The ECN has indeed the

16 The Himalayan Times, “EDITORIAL - EC be practical’, 24 August 2022, https://thehimalayantimes.com/opinion/
editorial-ec-be-practical
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power to publish a Code of Conduct, which applies to candidates and par-
ties as well as government officials, security forces, media and any other
relevant agencies.

Unlike in most other countries, the Code of Conduct in Nepal has legal
backing and does not rely solely on voluntary compliance; indeed, the
Election Commission can monitor its enforcement, order violators to
stop their actions, fine them up to NPR100,000 (around USD770) and,
as a last resort, disqualify candidates. However, the ECN has shown little
interest in enforcing its Code of Conduct in previous elections. According
to all stakeholders interviewed, violations are commonplace and rarely, if
ever, addressed by election officials or police. This has led to a prevailing
sentiment of impunity and a playing field that disadvantages the parties
and candidates that would comply with the regulations.

More enforcement of the Code of Conduct and election laws in general
would be welcome to ensure neutrality and fairness of the election envi-
ronment. The ECN could work with the national police force and other
government agencies to monitor the conduct of the election campaign.
With regard to campaign finance, the priority is to establish a healthy en-
vironment in which candidates can campaign without having to engage
in a race to the highest bidder.

Critical Supreme Court cases

Also part of the legal framework for elections are relevant decisions by
the Supreme Court, which can clarify or change the law. For instance, in
2018 the Court ordered the government to draft a law enabling overseas
voting for Nepali citizens?”. While the order has yet to be implemented,
this would be a great step forward for inclusiveness as an estimated four
million Nepalis reside or work abroad.

17 Chandan Kumar Mandal, “SC orders govt to ensure migrants’ right to vote” in The Kathmandu Post, 23 March
2018, https://kathmandupost.com/national/2018/03/23/sc-orders-govt-to-ensure-migrants-right-to-vote
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The Supreme Court was in this case seized by the Law and Policy Forum
for Social Justice (LAPSOJ), an NGO that filed public interest litigation
in defense of migrant workers, who contribute greatly to the economy
of Nepal through remittances and yet remain disenfranchized. However,
no progress has been made by successive governments since the ruling
despite repeated calls to action®®, and the Court did not fix a time frame
for the government to act.

In June 2022, members of the Nepali Congress, a party that is in the
ruling coalition, asked the Election Commission to prepare for overseas
voting in the 2022 general elections. However, ECN chair Hon. Dinesh
Thapaliya said it would not be possible, in part because election laws do
not allow for the registration of overseas voters. Online and postal voting
are also not possible under current laws. As things stand, the ECN simply
cannot organize overseas elections.

Thapaliya also said: “Let us hope that there is consensus among the par-
ties and a bill gets endorsed from Parliament. We can make arrange-
ments for Nepalis abroad to vote in the next elections (to be held after
five years or so), provided that preparations begin early*.”

While overseas voting is offered by most Asian countries, South Asia lags
behind in this regard, with only Afghanistan, Bhutan, and the Maldives
allowing their citizens to vote from abroad. ANFREL hopes that Nepal
can implement overseas voting within the best delays, as it should have
been done by this year’s elections.

The Supreme Court has taken a multitude of election-related decisions,
for instance vindicating the ECN’s Code of Conduct by requiring repre-
sentatives running for re-election to submit their resignation before filing

18  Nishan Khatiwada, “Voting rights for Nepalis abroad: Full of promises, lack of action” in Nepal Live Today, 6 April
2022, https://www.nepallivetoday.com/2022/04/06/voting-rights-for-nepalis-abroad-full-of-promises-lack-of-action/

19  Binod Ghimire, “Congress leaders call for letting Nepalis away vote. Poll body says not feasible” in The Kathman-

du Post, 22 June 2022, https://kathmandupost.com/national/2022/06/22/congress-leaders-call-for-letting-nepalis-
away-vote-poll-body-says-not-feasible
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a candidacy®°. In 2021, the Court annulled the dissolution of the House of
Representatives by Prime Minister KP Oli, which canceled snap elections
to be held in November='.

However, the Supreme Court came under fire for breaking up the 2018
merger between the CPN (Maoist Center) and CPN (UML)?2, which some
stakeholders described as a biased decision. The Court ruled that the
allocation by the Election Commission of the name Nepal Communist
Party (NCP) to the new formation was invalid as it was already used by
another party. However, the Supreme Court’s decision was seen by some
as favoring KP Oli as it broke up the new formation back to their original
parties and not, as some had expected, around the two factions that had
emerged within the NCP during infighting.

20 Republica, “ People’s representatives must resign if they want to contest again for election: SC”, 20 April 2022,
https://myrepublica.nagariknetwork.com/news/people-s-representatives-must-resign-if-they-want-to-to-contest-
again-for-election-sc/

21 PTI, “Nepal’'s Election Commission postpones November’s parliamentary poll after Supreme Court reinstates dis-
solved House” in The Hindu, 13 July 2021, https://www.thehindu.com/news/international/nepals-election-commis-
sion-postpones-novembers-parliamentary-poll-after-supreme-court-reinstates-dissolved-house/article35296540.
ece

22 Yubaraj Ghimire, “Nepal top court quashes 2018 formation of ruling Nepal Communist Party” in The Indian

Express, 8 March 2021, https://indianexpress.com/article/world/nepal-top-court-quashes-2018-formation-of-ruling-
nepal-communist-party-7218809/
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Since its establishment by law in 1951, the Election Commission of Nepal
(ECN) has been the election management body responsible for holding
elections and referenda in Nepal. According to the current Constitution,
the ECN shall consist of a Chief Election Commissioner and four com-
missioners. They are appointed by the President upon the recommenda-
tion of the Constitutional Council®3 for a non-renewable six-year term.

The Constitution also stipulates that the commissioners must hold a
bachelor’s degree from a recognized university, not be a political party
member, be at least 45 years old, and “possess high moral character”. The
current ECN is composed of Chief Election Commissioner Hon. Dinesh
Kumar Thapaliya and commissioners Hon. Ishwori Prasad Paudyal, Hon.
Ram Prasad Bhandari, Hon. Janaki Kumari Tuladhar (the sole woman),
and Hon. Sagun Shumsher J.B. Rana.

The ECN is mandated to manage the elections for president, vice-presi-
dent, federal parliament, provincial assemblies, and local bodies, as well
as referenda on subjects of national importance. In addition, the ECN is
responsible for the preparation of the voter list, registration of political
parties and proportional representation candidate lists, enforcement of
election-related directives and codes of conduct; and the adjudication of
some election disputes during the election period.

The ECN’s operation is supported by a secretariat comprising civil ser-
vice employees. However, most of the ECN staff are subject to rotation
every few years, possibly leading to a lack of continuity in experience. At
the field level, the commission is supported by seven provincial election
offices and 77 district election offices. The ECN also appoints returning
officers during election times to conduct elections at the district level.

23  The Constitutional Council consists of the Prime Minister, Chief Justice, Speaker and Deputy Speaker of the
House of Representatives, Chairperson of National Assembly, and Opposition Leader in the House of Represen-
tatives.
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Key election stakeholders interviewed by ANFREL raised doubt about
the ECN’s independence and impartiality, mainly because of its appoint-
ment mechanism. However, ANFREL has not collected substantial evi-
dence that the ECN has performed its duties biasedly so far and it war-
rants further observation.

On the other hand, the transparency of ECN could have been improved.
For instance, the ECN did not publish information such as the election
calendar and the number of voters by constituency on its website. The
ECN should also consider publishing data at the most granular level on-
line, including election results, voter turnout, and the number of invalid
votes at the polling station level.

Voter registration and voter list

Nepal employs a continuous register of voters with biometric data in-
cluding fingerprints and photographs. Nepalese citizens aged 16 or above
can register as voters at any of the 77 district election offices, district ad-
ministration offices or voter registration mobile teams. However, one
must reach the age of 18 by Election Day to be included in the voter list.

For the 2022 general election, the process of new voter registration, cor-
rection of details and change of voter’s address was available from 15
June 2022 until the day when the election date was announced, which
was 4 August 2022.

There was an enthusiastic turnout throughout the voter registration pe-
riod, with lines in Kathmandu reportedly stretching for up to four hours.
After the lengthy wait time was heavily criticized, the ECN introduced
for the first time an online voter registration system in three districts in-
side the Kathmandu Valley, and later five more districts in other areas.>
However, in order to complete the registration procedure, the applicants

24 OnlineKhabar, “ Election Commission expands online voter registration system to the 5 other districts”, 20 July
2022, https://english.onlinekhabar.com/online-voter-registration-expanded.html
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still had to print and submit the document to the district election office
along with their citizenship certificate.

In order to register the widest possible pool of eligible voters, it is rec-
ommended that voter registration be opened throughout the year. The
registration cut-off date for the voter list to be used in a particular elec-
tion should also be extended for a certain period after the election date is
announced in order to increase registration.

On 16 September 2022, the ECN announced the final voter list for the
2022 general election with 17,988,570 registered voters. According to the
ECN, there were about half a million newly registered voters since the
local elections in May. There were a total of 17,733,723 registered voters
for the May 2022 local polls.

The quality of the voter list remains however unknown as the voter list is
not open for audit. While there have not been many complaints to AN-
FREL about the voter list, some interviewees indicated that there have
been cases of deceased voters remaining on the voter list during the local
elections. According to a district election officer, a form has to be filled
out to remove the name of the deceased voter from the list.?s The ECN
should devise a more effective mechanism to remove these names in or-
der to improve public confidence in the voter list. There were also reports
of a village where inhabitants were registered as voters in two different
districts, highlighting the need for an independent audit of the voter list.

Gender Number of Votes
Male 9,140,806
Female 8,847,579
Other 185
Total 17,988,570

Breakdown of registered voters for the 2022 general election
Source: Election Commission of Nepal

25  Rastriya Samachar Samiti, “Names of deceased still in voter list in Baglung” in The Himalayan Times, 12 Decem-
ber 2021, https://thehimalayantimes.com/nepal/names-of-deceased-still-in-voter-list-in-baglung
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The data also highlights a gender gap in voter registration. In 2011, the
population census estimated there were 796,422 more women than men
in Nepal, with women forming 51.50% of the population. While the pro-
portion may have changed since then (the results of the 2021 census will
be published in November), there is no reason to believe that there are
fewer adult women than men in Nepal. Yet, 50,81% of registered voters
today are men, evidencing a registration rate lower among women. We
therefore encourage the ECN to conduct a voter registration campaign
with a special focus on women.

Voter education

According to the ECN, it will mobilize volunteers to conduct house-to-
house voter education across the country and conduct mock polls in all
753 local units. In addition, the ECN will disseminate voter education
materials through television, radio, and social media, including Face-
book, Twitter, and YouTube. In order to reach out to the country’s diverse
population, the ECN also said it would prepare voter education materials
in 17 languages and sign language.

However, interviews with civil society and political party representatives
found that civic and voter education remains inadequate in the country,
especially in rural regions. With less than two months left to Election
Day, the ECN had only posted messages to encourage voting on its social
media platforms, but voter education topics such as how to cast ballots
correctly remain unseen. The effectiveness of the ECN’s voter education
efforts and the level of voter awareness require additional observation
and assessment.
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Preparations for the elections

Generally, the ECN enjoys a high level of confidence among election
stakeholders on its competency in holding elections.

The ECN has made several improvements to the ballot paper design to
avoid voter confusion. In the May local elections, the use of the same
ballot papers containing all candidates’ logos nationwide regardless of
constituencies has led to a high number of invalid votes. For instance,
invalid votes were as high as 13% in Kathmandu Metropolitan City, Chit-
wan Metropolitan City and Biratnagar Metropolitan City for mayoral po-
sitions in the last local elections.?® To avoid a repeat of the past, the ECN
will not print the logo of political parties or candidates that do not contest
in the particular constituency on the ballot papers.

The ECN will now use four ballot papers of different colors this time for
House of Representatives FPTP, Provincial Assembly FPTP, House of
Representatives PR and Provincial Assembly PR seats respectively, as
opposed to three ballot papers in the 2017 general election where the
House of Representatives PR and Provincial Assembly PR shared a single
ballot paper.

As for the election budget, the ECN has requested NPR10.98 bil-
lion (USD85 million) from the Ministry of Finance for the conduct of
the 2022 general election. In the 2017 general election, NPR9.7 billion
(USD75 million) was allocated to the ECN for the conduct of elections,
out of which only NPR6.41 billion (USD49.6 million), or two-thirds, was
spent.?” Similarly, in the 2022 local elections, a budget of NPR8.11 billion
(USD62.76 million) was given to the ECN, of which only NPR5.43 billion
(USD42 million) was spent.® We encourage the ECN to make full use of

26  https://kathmandupost.com/national/2022/08/24/high-invalid-votes-and-low-turnout-prompts-poll-commission-to-
run-voter-education

27  https://asiafoundation.org/wp-content/uploads/2018/10/Study-on-Election-Campaign-Finance-Election-Observa-
tion-Committee-Nepal.pdf

28  https://english.khabarhub.com/2022/16/241744/
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the available budget to strengthen the enforcement of election codes of
conduct and voter education.

Meanwhile, Nepal Police received a budget of nearly NPR8 billion
(USD62 million) for election security. A total of 71,693 regular police
personnel and 115,000 temporary police personnel will be mobilized for
the election. In comparison to the May local elections, 25,000 more po-
lice personnel including 15,000 temporary police will be recruited for the
general election.? At each polling center will be stationed 15 to 20 police
officers on Election Day.

Electoral assistance

The Electoral Support Project (ESP) implemented by the United Nations
Development Programme (UNDP) has been the major technical assis-
tance provider to the ECN since 2008. Funded by the European Union,
DFID, Danida, Norway and UNDP, the ESP provides capacity develop-
ment for the ECN and other stakeholders.

The project incorporates gender and social inclusion as a core component
in its work. It conducted trainings for ECN staff and other stakeholders
on gender and inclusion topics, as well as potential women candidates. It
also works with PWD organizations to raise awareness about the issues
faced by voters with disabilities and for the ECN to conduct voter educa-
tion tailored for them.

The International Foundation for Electoral Systems (IFES) is also part-
nering with the ECN to support the facilitation of free and fair elections
and the participation of marginalized groups. It offers support for the
ECN in implementing inclusive elections, building the capacity of elec-
tion officials and strengthening the integrity of the electoral process.

29 https://nepalnews.com/s/nation/nepal-police-receives-nearly-8-billion-for-election-security

32



Chapter 4 | Civil Society

Nepal has a vibrant civil society, with an array of civil society organiza-
tions (CSOs) contributing to democratic development in their own ca-
pacity. Over 6,000 CSOs are registered with the government, but over
15,000 are estimated to operate.

Among them are dozens of domestic election observer groups, with a
total of 44 CSOs fielding 10,000 observers for the May 2022 local elec-
tions®°. However, due to financial and logistical constraints, this number
is expected to be around 5,000 for the November 2022 general elections.

The largest and oldest election observer group in Nepal is the National
Election Observation Committee (NEOC), an ANFREL member organi-
zation founded in 1991. NEOC is planning to deploy at least 1,500 ob-
servers in all seven provinces and has started its training for long-term
observers as of mid-September 2022. NEOC has long been supported by
the National Democratic Institute (NDI), which helps increase the capac-
ity of its election observation efforts.

NEOC has long been pushing for election reform in Nepal and working
with the Election Commission to pursue more free, fair, and inclusive
elections.

The other ANFREL member organization in Nepal and second-largest
election observer group is the General Election Observation Committee
or GEOC. It is a network of ten organizations initiated by the Nepal Law
Society, an association of lawyers which also acts as GEOC’s Secretariat.
GEOC observed elections as early as 1991, and makes recommendations
to Parliament, the Election Commission of Nepal, and other stakeholders

30  OnlineKhabar, “Around 10,000 people from 44 organisations registered for local election observation”, 22 April
2022, https://english.onlinekhabar.com/local-election-observers-registered.html

33



ANFREL Pre-Election Assessment Mission Report

NEOC'’s training for long-term observers,
conducted in Kathmandu on 15-16 September 2022
Image credit: NEOC

GEOC releases its report on the pre-election environment in May 2022.
Image credit: Khabarhub
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for election reforms3'. GEOC hopes to deploy 1,000 observers in 50 dis-
tricts for the 2022 general elections.

Other domestic election observer groups include the Democratic Re-
source Center Nepal (DRCN), the Forum for Nation Building (FNB), and
the Collective Campaign for Peace (COCAP). DRCN is a pro-democracy
think tank to produces reports and analyses3?, which will field about 125
observers in November. FNB, a CSO working on sustainable development
and human rights, hopes to field 100 observers. COCAP conducts an elec-
tion violence monitoring program with support from The Asia Founda-
tion, which will map any incidents over a six months period around the
general elections3s. They also hope to field around 100 observers.

Besides election observers, there are numerous civil society organizations
working on human rights, for instance, the Justice and Rights Institute
(JuRI) and the Forum on Women, Law, and Development (FWLD) that
monitor the election environment from a human rights-based perspec-
tive.

Accountability Lab Nepal is a governance think tank, conducting educa-
tion, awareness and training activities to empower people. Their main
project focuses on building the integrity of public servants. They also pro-
duce podcasts, radio programs, and other material to disseminate voter
education ahead of the general elections, with support from IFES.

The Nepal Madhesh Foundation (NEMAF) is another think tank, with a
focus on the rights of the Madheshi people and inclusiveness.

In the media field, Media Action Nepal is a leading CSO that provides
journalists with training and tools to foster free and accountable journal-

31 GEOC's report on the 2022 local elections is available at https://anfrel.org/geoc-releases-final-report-of-elec-
tion-observation-mission-to-nepal-local-polls/

32 DRCN'’s report on the 2022 local elections is available at https://www.democracyresource.org/wp-content/up-
loads/2022/07/Observation-of-Nepal-Local-Election-Aug-2022_web_English_2022.pdf

33 COCAP’s report on the 2022 local elections is available at https://nepalmonitor.org/uploads/images/analysis/me-
dia/1656931230-Local-Election-2022---An-Overview-of-Electoral-Contestation.pdf
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ism. Supported by the Canadian Fund for Local Initiatives (CFLI), Media
Action Nepal will also conduct an analysis of the content of 30 newspa-
pers and online media outlets for two weeks surrounding Election Day, to
assess the quality of media coverage.

The Center for Media Research - Nepal (CMR-Nepal), a policy think-
tank, will conduct media monitoring in the upcoming elections. It plans
to monitor 38 newspapers, including eight national dailies and about
five influential newspapers in each province.

Meanwhile, the Federation of Nepali Journalists (FNJ) gathers over
13,000 media professionals and the NGO Federation of Nepal counts
over 6,500 NGO members. Both address the systemic challenges their
members face and conduct advocacy.

Finally, CSOs such as the National Federation of the Disabled - Ne-
pal (NFDN) or the National Mental Health Self-Help Organization
(KOSHISH) take into account the needs of persons with disabilities and
advocate for a more inclusive society in which PWDs could be integrated
fully.

The organizations mentioned above are just a small part of the civil so-
ciety landscape in Nepal. Many other groups engage in elections in their
own way and contribute to a more inclusive electoral environment. It is
worth mentioning, however, that many CSOs seem to cultivate ties with
political parties, which may not necessarily reflect their political orienta-
tion, but does raise concerns about neutrality in some instances.
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Media are an important channel for voters to get information and for
political parties and candidates to campaign for support. It is therefore
critical to ensure media freedom, fair and accurate coverage of all parties
and candidates running in elections. Nepal ranks 76 out of 180 countries
in the Press Freedom Index 2022 by Reporters Without Borders.

The media landscape

There are 4,800 newspapers and magazines, 880 radio stations, 160 tele-
vision networks and more than 3,100 online information portals in Ne-
pal34. The mainstream newspapers, predominantly concentrated in Kath-
mandu Valley, are influential on political issues despite their circulations
being limited to cities. Community radios are influential due to their ex-
istence across the country and their broadcasting in different languages
allows them to reach a very diverse population in Nepal.

With the advent of the internet, digital media prove to be the new im-
portant player in the media landscape in Nepal. There were 11.51 million
internet users in January 2022 in Nepal with an internet penetration rate
standing at 38.4 percent of the total population. Data from GSMA Intel-
ligence shows that there were 40.58 million cellular mobile connections
in Nepal at the start of 2022%.

Among the social media platforms, Facebook ranked number one in Ne-
pal with 12.3 million users in early 2022 and advertisements on Facebook
Messenger can reach 9.6 million users. This is followed by Viber with 10
million users3®, Instagram with 2.3 million users, LinkedIn with one mil-

34  Reporters Without Borders, Nepal country profile, https://rsf.org/en/country/nepal

35  Simon Kemp, “Digital 2022: Nepal” in DataReportal, 15 February 2022, https://datareportal.com/reports/digi-
tal-2022-nepal

36 Ishwar Dev Khanal, “Nepal is a potential market for Rakuten Viber: CEO Djamel Agaoua” in KhabarHub, 12
August 2021, https://english.khabarhub.com/2021/12/202411
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lion users and Twitter with 417.9 thousand users in early 2022.

There is no credible data on the number of users of TikTok in Nepal.
However, many that we interview listed TikTok as one of the growing
influential social media platforms, especially in urban areas. One report
cites the audience size of TikTok in Nepal at 2,218,100%".

Another influential social media in Nepal is YouTube. Kantipur TV HD
ranks fourth in terms of most popular YouTube channels in Nepal as of
August 2020 by number of uploaded video views with 348.72 million
views while Himalaya TV ranks at seventh place with 123.32 million
views3s,

A civil society organization that ran a media monitoring exercise on the
last local elections in May 2022 found several issues of concern, key
among them are the news written without source, more coverage was
given to the ruling coalition, more coverage was given to the Madhesh
based political parties by media in Madhesh province, no investigative
reporting during the local elections and violations of the electoral code of
conduct by media. The organization informed that it will conduct another
media monitoring exercise, including social media in the coming general
elections. A total of 38 newspapers, including eight national dailies and
five influential newspapers in each province, will be monitored.

37  Start.io, “Tiktok users in Nepal”, https://www.start.io/audience/tiktok-users-in-nepal
38 S. Ganbold, “ Most popular YouTube channels in Nepal as of August 2020, by number of uploaded video views”

in Statista, 14 February 2022, https://www.statista.com/statistics/937308/nepal-leading-youtube-channels-by-num-
ber-of-views/
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Legal Framework on Press Freedom

Nepal has a strong legal framework for the protection of press freedom.
Its preamble expresses commitment to full press freedom. Protection of
press freedom is stipulated in Article 19 of the Constitution on the right
to communication, which states that there shall be no censorship of pub-
lications and broadcasting, except for reasonable restrictions on issues
related to the sovereignty, territorial integrity, nationality of Nepal or the
harmonious relations between the Federal Units or the harmonious re-
lations between various castes, tribes, religions or communities, or on
any act of treason, defamation or contempt of court or incitement to an
offense, or acts contrary to public decency or morality, act of hatred to la-
bor and act of incitement to caste-based untouchability as well as gender
discrimination. It also provides that no means of communication includ-
ing the press, electronic broadcasting and telephone shall be obstructed
except in accordance with law.

Despite such constitutional protection for press freedom, the government
of Nepal controversially adopted “Online Media Operations Directives”
in 2015 that require all online news outlets to register with the Depart-
ment of Information and renew annually and empowers the government
to disrupt the services of online news sites based on conditions including
failure to register and renew website, publication of materials deemed
illegal or immoral or without authoritative source or creating miscon-
ceptions among public®. The directives have been widely criticized as
unconstitutional and undermines press freedom and freedom of expres-
sion. In April 2021, the Supreme Court nullified the provision of annual
renewal of registration in the directives.

The ECN is also authorized to prepare an electoral code of conduct under
the Election Commission Act to regulate the conduct of media during
elections. The Code of Conduct 2022 imposed on the media to dissemi-

39  Government of Nepal, “Online Media Operation Directives, 2073, http://research.butmedia.org/wp-content/up-
loads/2016/06/OnlineDirective2073.pdf
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nate information or news based on facts in a non-biased manner, not to
carry out any work or action contrary to professional ethics and norms,
giving equal opportunities to political parties and candidates, not to pub-
lish, broadcast or disseminate baseless information in favor of or against
a candidate or political party on electronically used social networks such
as SMS, Facebook, Twitter, and Viber, among others.

The ECN is also expected to prepare a directive for media guidance.

Political Polarization in Media

According to Media Landscapes, no newspapers in Nepal publicly declare
their political leaning and the top newspapers are generally oriented to
the center of the political spectrum#°. A civil society organization in Nepal
working on media research opined that the news reporting in the state-
owned media has been neutral in general and most of the news focus on
the government leaders. The mainstream newspapers have maintained
a certain level of impartiality and professionalism. However, it said the
same cannot be said for many online news outlets that openly align them-
selves with or support a political party or a politician.

This phenomenon is largely due to the increased influence of social me-
dia and many political parties and politicians shifted to prioritize social
media as a platform for their publicity, including election campaigns, as
evident in the last local elections in May 2022.

ANFREL was also informed that many journalists write news or produce
contents for political parties or politicians in exchange for payments, es-
pecially at the local levels as low wages in the media industry drive media
workers to find alternative sources of income to sustain their livelihood.

Political parties also organize press organizations to gain support from
journalists and media workers. Members of these press organizations

40  Media Landscapes, Nepal country profile, https://medialandscapes.org/country/nepal/media/print
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would run for positions in national press centers such as the Federation
of Nepali Journalists with the backing of political parties. Such devel-
opment further divides and polarizes the media industry politically and
structurally.

Threats, Intimidation and Violence Against Journalists

There has been no journalist killed since 2009 and no journalist is being
imprisoned currently. However, cases of surveillance, threats and intimi-
dation against journalists and media workers are not uncommon.

According to Bipul Pokharel, Chairperson of the Federation of Nepali
Journalists, there have been 82 incidents of attacks on journalists in
20214, There were two cases of detention of journalists and five cases of
harassment or threats against journalists in June alone this year+.

Nevertheless, media outlets seem to be able to work freely while jour-
nalists in general rarely face threats, intimidation or violence, especially
those working in the cities, as indicated from the interviews conducted
with journalists and civil society organizations based in Kathmandu and
Pokhara. However, they do face online harassment for their news reports
and indirect pressure from political parties or politicians via phone calls
for an informal meeting to discuss a particular news story with an at-
tempt to amend or kill the story.

Misinformation and Disinformation

Many that ANFREL interviewed, including the ECN, recognize that mis-
information and disinformation in social media pose a serious challenge
to the coming general elections. Media monitoring conducted by a civil

41 Aditi Mishra, “How safe are journalists in Nepal?” in NepalNews, 24 June 2022, https://nepalnews.com/s/issues/
how-safe-are-journalists-in-nepal

42  Salomé Cloteaux, “Nepal: Two journalists detained, five others threatened and attacked” in International Press
Institute, 27 June 2022, https://ipi.media/nepal-two-journalists-detained-five-others-threatened-and-attacked/
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society organization in the local elections in May 2022 revealed that so-
cial media were not only used to attack and demean political opponents
but also to disseminate misinformation and disinformation to mislead
voters.

With the general elections coming, there is concern that misinformation
and disinformation on social media will grow in the coming months. The
recent circulation of fake documents related to the Millennium Challenge
Corporation (MCC) Agreement — an issue that divides the political par-
ties deeply, is a case in point.

The matter becomes even more complicated as some of these troll farms
that generate misinformation and disinformation are run by anonymous
persons and may be operated from outside of Nepal, including China
and India that have geo-political strategic interest in the outcomes of the
coming general elections. It is apparent that the ECN and civil society
organizations do not have sufficient capacity or resources to counter such
misinformation and disinformation.

There is no strong fact-checking culture in Nepal and there are only two
fact-checkers in Nepal, namely South Asia Check and Nepal Fact Check.
The problem is further compounded by the lack of an adequate and effec-
tive law to tackle misinformation and disinformation. The “Online Media
Operations Directives 2015” adopted by the government in 2016 empow-
ers the government to disrupt the services of online news sites based on
conditions including failure to register and renew websites, publication
of materials deemed illegal or immoral or without authoritative source or
creating misconceptions among the general public. The directives have
been widely criticized as unconstitutional and undermines press freedom
and freedom of expression as the conditions listed in the directives are
too broad and vague and may be susceptible to abuse.

The Press Council, a statutory body to promote the standards of a free
press and advise the government on matters related to the development
of healthy and credible journalism in Nepal, is not perceived by many as
an independent body due to 10 out of the 14 members of the Council are
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appointed by the government. It is also viewed as ineffective as it lacks
resources to monitor media nationwide and the power to sanction media
or journalists. Its attempts to regulate the content of social media have
been questioned for going beyond its authority of regulating newspapers.

The government of Nepal has proposed a Media Council bill to replace
the Press Council with a Media Council in order to expand the regulatory
scope from newspapers to broadcast and online media. While it is the
right move to develop a new law to cope with new challenges posed by the
digital era, the Media Council bill is flawed and has been widely criticized
for its regressive provisions, including hefty fine on editors and journal-
ists for violating its code of conduct and the power for the government to
appoint and dismiss the president and members of the council.
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Chapter 6 | Participation of Marginalized
Sectors

Women

Nepalese society today is still dominated by patriarchal cultural norms.
Even though the Constitution guarantees that at least one-third of elect-
ed lawmakers must be women, women still encounter significant barriers
in political participation.

Women are rarely considered to be candidates for FPTP seats, and their
involvement in politics through proportional representation seats is of-
ten regarded as merely a token. While there is a candidate quota of 50%
for women in proportional representation seats and a newly imposed
33% quota for women in FPTP seats, more support is required to encour-
age greater meaningful participation of women in politics.

At the party leadership level, the Political Party Registration Act man-
dates that all political parties have at least one-third female representa-
tion in all of their committees. However, the leaderships of all national
parties are still overly dominated by men and none of them are headed by
women. As noted by a local election observer group, “women are always
in the second level of leadership.”

Women participating in politics continue to face online hate speech and
discrimination despite the protection against gender discrimination and
the spirit of inclusiveness of women as enshrined in the constitution. An
election observation organization interviewed agrees that hate speech
and discrimination against women politicians on social media is a key
concern with the proliferation of social media.

A young provincial assemblywoman that we interviewed shared that her
candidacy was questioned and her ability to perform in politics was be-
littled by many when she first ran in 2017 general elections. According to
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her, other women politicians faced similar experiences and are continu-
ing to face online gender-based hate speech to this day.

Her experience and observation are validated by a recent study on gen-
dered violence in social media against women in politics in Nepal, which
finds that 2.31% of the posts/comments on Facebook and Twitter were
misogynistic expressions. Among these misogynistic expressions, insult
and hate speech constitutes 58.7%, undermining ability/dignity 20.5%,
sexualized distortion 10.3%, embarrassment and reputational risk 6.6%
and physical threats 3.9%. The research covers a period of two months
before the local elections in May+.

There has been little or no action taken on most of the cases of hate speech
against women politicians. The existing laws are inadequate, whether it is
the Press Council Act, the Electronic Transactions Act, the Online Media
Operations Directives 2015 or the Code of Conduct by the ECN, to deal
with the challenge. While social media such as Facebook, Twitter, Tik-
Tok do have their own guidelines to take down content that is considered
hate speech or even suspend the account, they are certainly not allocating
enough resources to monitor hate speech and their actions are often too
little and too late.

LGBT

In 2013, Nepal became one of the world’s few countries to officially rec-
ognize a third gender in citizenship documents, following a Supreme
Court’s landmark decision in 2007. Nepalis are then allowed to self-iden-
tify as male, female, or other. The authorities also introduced an “other”
gender category for the first time in the 2021 census.

A total of 185 registered voters identified themselves as third gender on
the voter list for the 2022 general election. According to an LGBT rights
activist, the ECN has taken steps to create a safe voting environment for

43  Panos South Asia, “An Analysis of Gendered Violence in Social Media Against Women in Politics in Nepal”, July
2022, https://southasiacheck.org/wp-content/uploads/2022/07/Analysis-of-Gendered_web.pdf
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transgender people. Any voters who self identify as transgender will be
allowed to skip the queue and vote in a safe space upon informing the
polling officer.

Persons with disabilities

Article 29 of the United Nations Convention on the Rights of Persons
with Disabilities (CRPD) ratified by Nepal in 2010 states, “State parties
shall guarantee to persons with disabilities, political and public rights
and the opportunity to enjoy them on an equal basis with others.” Ac-
cording to the 2011 census, around 1.94 percent of Nepal’s population
lives with some form of disability.

While the Constitution promotes non-discrimination and inclusion, a
persons with disabilities (PWDs) organization expressed that PWD par-
ticipation and accessibility in elections remain a key concern, including
access to voter registration and voting process. For example, the PWD
organization stated that there were instances during the 2017 general
election when the police refused to allow the use of wheelchairs in polling
centers. Several local election observer groups also reported that wheel-
chair accessibility at polling centers is not adequate in some areas.

The inclusion of persons with disabilities in politics has also been mini-
mal. In the last term of the House of Representatives, only two out of 275
MPs are with disabilities, both from the CPN (Maoist Center).4 All major
national parties have a sister PWD organization, but none of them have
actively involved PWDs as their candidates in elections.

In an interview with the ECN, it said it will produce voter education ma-
terials in sign language in the lead up to the 2022 general election. We
commend the ECN for taking steps to ensure access to voter education
for the deaf community. However, there are still no resources accessible
to voters with other types of disabilities, such as Braille for blind people.

44 Pratik Ghimire, “No political party for Nepalis with disabilities” in The Annapurna Express, 24 December 2021,
https://theannapurnaexpress.com/news/no-political-party-for-nepalis-with-disabilities-3882
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Recommendations

On the legal framework:

« The government of Nepal, the Federal Parliament or the Election
Commission should urgently introduce a bill allowing Nepali citi-
zens overseas to vote, in compliance with the 2018 Supreme Court
ruling.

« The Federal Parliament should consider amending Article 286(12)
of the Constitution for the Constituency Delimitation Commission
to conduct a review of constituency boundaries every 10 years in-
stead of 20, on the basis of the latest population census.

o The Federal Parliament should consider removing proportional
representation quotas for the Khas Arya.

« The Federal Parliament should define the date of the beginning and
end of the term of the House of Representatives into law.

On election management:

« The ECN should publish information of public interest, such as the
election calendar, the number of voters by constituency, campaign
finance statements, election results at the most granular level, etc.
on its website.

« The ECN should confirm and inform the chosen election symbol for
independent candidates prior to the campaign period.

« The ECN should ensure independent candidates enjoy the same
right as political parties of having a similar number of vote counting
agents at vote counting centers.

e The ECN should incorporate into the code of conduct provisions
on caretaker government or develop a cabinet manual on caretaker
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government to prevent abuse of power and state resources during
elections and ensure level playing field for all.

Voter education conducted by the ECN should include a component
on educating voters on fact-checking to counter misinformation and
disinformation.

On campaign finance:

The ECN and police force should more strictly monitor the cost of
campaign activities and to scrutinize the expense reports submitted
by candidates.

The ECN should consider making publicly available expense reports
filed by candidates and political parties. This would greatly contrib-
ute to campaign finance transparency and enforcement.

The ECN and police force should monitor and address violations of
the Code of Conduct in the lead up to elections, including vote-buy-
ing incidents and campaigning outside of the campaign period.

The ECN should develop collaboration with social media giants in
monitoring election advertisements and expenses on social media
in view of growing election spending on social media by political
parties and candidates.

On voter registration/voter list:
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The Federal Parliament should consider amending Section 4 of the
Electoral Roll Act to extend the cut-off date of the voter registration
for a particular election for a certain period after the election date is
announced to increase registration.

The Federal Parliament should establish mechanisms for voter reg-
istration and enfranchisement of Nepalis living overseas to be in
line with the Supreme Court’s order in 2018.



Recommendations

The ECN should work with civil society to conduct an audit of the
voter list to keep it clean and updated.

The ECN should conduct a voter registration campaign with a spe-
cial focus on women.

On media:

Media houses should establish their in-house fact-checking unit as
soon as possible before the general elections.

Civil society should conduct more voter education on fact-checking
and establish more fact-checking organizations.

The ECN should enforce the Code of Conduct, which requires
the media to disseminate information or news based on facts in a
non-biased manner, as a countermeasure to misinformation and
disinformation.

The ECN should initiate and strengthen collaboration with social
media corporations such as Facebook, Instagram, Twitter, TikTok
on tackling hate speech, disinformation and misinformation during
elections.

The government of Nepal should make or amend a law to regulate
hate speech, misinformation and disinformation on social media in
a more effective manner, provided that the law must be in line with
press freedom and international human rights standards.

On participation of marginalized sectors:

The ECN should take when possible further measures for the inclu-
sion of women and minority groups in elections and governance.
In this regard, the Commission’s initiative to require 33% of wom-
en candidates in first-past-the-post for the 2022 general election is
welcome.
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